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 Appeal from an order of the Superior Court of Orange County, Christopher 

Evans, Temporary Judge.  (Pursuant to Cal. Const., art VI, § 21.)  Affirmed. 
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 As part of a plea agreement, defendant John Phillip Aukerman was 

sentenced to four years in the county jail.  The sentence was divided into one year in the 

county jail and three years on mandatory supervision.  One condition of his supervision 

prohibited defendant from using “unauthorized drugs, narcotics, or controlled substances, 

and [required him to] submit to testing as directed by any peace officer or mandatory 

supervision officer.”  Ten months later, a search of defendant’s residence resulted in the 

discovery of 32 grams of marijuana and drug paraphernalia.  The probation officer filed a 

petition for arraignment on mandatory supervision violation, alleging these facts.  At the 

hearing, defendant presented a valid medical marijuana prescription card and argued that 

because the marijuana had been prescribed, his possession was “authorized.”  The trial 

court rejected this argument and defendant repeats it here.  We likewise reject the 

argument and affirm the trial court’s order. 

 

DISCUSSION 

 

  Defendant argues the quoted condition not to use unauthorized drugs is 

vague and overbroad.  To the extent this contention is an attack on the imposition of the 

condition at the time of sentence, he failed to appeal from his original sentence and 

cannot raise the issue here. 

 Furthermore, the Medical Marijuana Program (Health & Saf. Code §§ 

11362.7 et seq.) places the burden on a probationer who uses medical marijuana to 

request the sentencing court to allow such use.  Health and Safety Code 

section 11362.795, subdivision (a)(1) provides, “[a]ny criminal defendant who is eligible 

to use marijuana . . . may request that the court confirm that he or she is allowed to use 

medical marijuana while he or she is on probation. . . .”  The same code section makes it 

clear that, if the medical prescription is issued during the period of probation, the burden 

is on the probationer to seek court permission to use medical marijuana.  (Health & Saf. 
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Code, § 11362.795, subd. (a)(3).)  The court has to make specific findings when granting 

such a request.  (Health & Saf. Code, § 11363.795, subd. (a)(2).)  No such permission 

was sought here and, as a result, the necessary findings were not made.  Although the 

statute relates to “probation,” while defendant was subject to “mandatory supervision,” 

Penal Code section 1170, subdivision (h)(5)(B)(i) provides the supervision shall be 

conducted “by the county probation officer in accordance with the terms, condition, and 

procedures generally applicable to persons placed on probation.”  Therefore, Health and 

Safety Code section 11362.795 is applicable to mandatory supervision.  Thus, the 

prohibition on the use of “unauthorized drugs, narcotics, or controlled substances,” when 

read together with Health and Safety Code section 11362.795, clearly applies to 

physician prescribed medical marijuana unless approved by the court. 

 Defendant also argues the drug use term is unconstitutionally invalid, citing 

provisions in the California Constitution declaring life, liberty, and safety to be 

inalienable rights (Cal. Const., art. I, § 1) and the substantive due process protections of 

the United States Constitution (U.S. Const., 5th & 14th Amends.) and the California 

Constitution (Cal. Const., art. I, § 7, subd. (a)).  Defendant bases this argument, without 

citing factual or legal authority, on a statement that there is “no rehabilitative interest in 

impeding defendant from using medication that is prescribed for him.”  He acknowledges 

there is no case law to support this argument and recognizes that an authority he cites, 

Raich v. Gonzales (9th Cir. 2007) 500 F.3d 850, “declin[ed] to extend protection to 

medical marijuana because medical use of marijuana had not yet become fundamental 

and implicit in the concept of ordered liberty.”  The other cited case, Abigail Alliance, 

Better Access v. Von Eschenbach (D.C. Cir. 2007) 495 F.3d 695, is to the same effect.  

 Defendant also argues his use of medical marijuana was not “willful.”  The 

trial court implicitly found that it was and it is not our prerogative to determine 

credibility.  “We resolve all factual conflicts and questions of credibility in favor of the 

prevailing party and indulge in all legitimate and reasonable inferences to uphold the 
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finding of the trial court if it is supported by substantial evidence which is reasonable, 

credible and of solid value.”  (Schild v. Rubin (1991) 232 Cal.App.3d 755, 762.)  The 

stipulation to the facts alleged in the petition do not raise any issues as to whether 

defendant’s possession was willful and we fail to perceive how such possession could be 

anything other than willful. 

 Finally, defendant asks us to correct the minute order to reflect that the 

court’s approval is required for the use of medical marijuana.  But, again, the above 

quoted provision of Health and Safety Code section 11362.795 to the same effect, makes 

such a change unnecessary. 

 

DISPOSITION 

 

 The order is affirmed. 
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WE CONCUR: 
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MOORE, J. 

 


